The Request for Finding Mo. 34

When the parties were suggesting changes in the proposed
findings of fact which had been mailed to them, Badger's counsel
requested in a draft filed on July 19, 1983, that I include as
part of the stipulated findings one which he had suggested as
No. 34 in the draft that he had submitted for my consideration.
The Secretary's counsel was opposed to inclusion of that pro-
posed finding, and I was also of the opinion that it was more in
the nature of a conclusion than a finding of fact.  Badger agreed
to my omitting it as one of the parties' stipulated findings, but
requested in a letter filed on August 29, 1983, that I reconsider
the proposed finding at the time I wrote my decision in this
proceeding.

I believe that my decision shows that it would be incon-
sistent with other portions of the decision for me to make Bad-
ger's proposed finding No. 34 a part of this decision.  There-
fore, the request that I make finding No. 34 a part of this
decision will hereinafter be denied.

WHEREFORE, it is ordered:

(A)   Badger Coal Company's application filed in Docket No.
WEVA 81-36-R for review of imminent-danger Order No. 631937
issued September 22, 1980, is granted and Order No. 631937 is
vacated to the extent that it alleged the existence of an immi-
nent danger.

(B)   Badger Coal Company's notice of contest filed in Doc-
ket No. WEVA 81-37-R challenging the validity of Citation No.
631938 issued September 22, 1980, is denied and Citation No.
631938 is affirmed.

(C)   The Secretary's petition for assessment of civil pen-
alty filed in Docket No. WEVA 81-285 is dismissed insofar as it
seeks assessment of a penalty for the violation of section
75.509 alleged in Order No. 631937 issued September 22, 1980,
and granted to the extent that it seeks assessment of a civil
penalty for the violation of section 75.511, and Badger Coal
Company, within 30 days from the date of this decision, shall
pay a civil penalty of $2,900.00 for the violation of section
75.511 alleged in Order No. 631937 issued September 22, 1980.

(D)   The Secretary's petition for assessment of civil pen-
alty filed in Docket No. WEVA 81-277 seeking assessment of a
civil penalty for the violation of- section 75.803 alleged in
Citation No. 631938 issued September 22, 1980, is granted, and
Badger Coal Company, within 30 days from the date of this deci-
sion, shall pay a civil penalty of $3,750.00 for the violation
of section 75.803 alleged in Citation No. 631938.
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